
of 1997. The CommiS$ion certainly may coosider as part of that tUlem.1dng pmcewUng any
arguments that particular classes of pending applicants should be treated differently.

c. The U.S. Court of Appeals in the Bechtel case ordered the Commission to
issue new comparative rules. Although the Commission never formally adopted such
new niles, Its stalT, including your office, prepared draft rules to respond to the Court's
order. Please summarize how those draft niles would have dealt with pending cases,
and comment on whether those drafts might be suitable and readUy adaptable for use in
resolving at least those pending cases that had reached the point where an lnltial
dedslon had been Issued based on a hearing record.

The FCC staff presented a draft order to the Commission earlier this year. In that
draft, the staff recommended that pending hearing cases be resolved by a lottery pursuant to
section 309(i) of the Communications Act. The Balanced Budget Act of 1997 eliminated the
Commission's authority to use lotteries for these cases, so the staff proposal is no longer an
option.

2. Questions have been raised regarding how the General Counsel's Office has
handled the well-known Ashevllle, N.C. case involving the Zeb Lee family and
Congressman Mel Watt. It is our understanding that you have now recused yourself in
this case and therefore cannot comment upon it. Some parties question your objectivity
and Judgment[s) in your earner involvement in this case. To help clarlfy some of the
troubling questions and concerns that have been raised, please answer the foUowing
questions.

a. Please describe the extent of your relationship, if any, with Congressman Mel
Watt of N.C., and with former N.C. Senate candidate Harvey Gant. In particular,
have you had any personal, political or business relationship with either Mr. Watt or
Mr. Gant? If so, when, and what did this involve? Also, have you made poUt1cal
c:ontrlbutloDS to Mr. Watt or Mr. Gant or soUdted poUtical COntrlbutlODS for elther of
them, or worked for or on behalf of their earlier poUtlcal aunpalgns for federal omce?

The Biltmore Forest proceediDg is an adjudicatory pl'(lCCW!ing which is deemed a .
-restricted- proceeding under the PCC's a~ Nlesto protect the due process rights of

. each of tile parties to the procecrting. As you point out, I recently recused myself from this
case. I did so once it became apparent that it might be raised as an issue in coDDCCtion with
the confirmation process. I recused myself to protect the integrity of the FCC's processes. I
wanted to ensure that any future CommiS$ion action in this proc=ding would not be open to 
charges of impropriety based on arguments by any applicant that I might have a personal
intctest in a particular resolution of the case because tile case bad been linlced to tile
ll. •• •



I bave no, and have never had any, persoDa1 or business relationship with
Congressman Watt or Mr. Gant. I have never met Congressman Watt or Mr. Gam, nor
have I had any communicatioDS with them, either directly or through intcImediaries. I do
not recall making any political contributioDS to either of them, nor have I worked for or on
their behalf in coDDeCtion with any political campaign. In the past, I bave made
contributioDS to political action committees that may have made political CODtrl"bUtiODS to the
campaigns of Congressman Watt or Mr. GaDt. However, any such CODtrl"bUtiODS would not
have been made at my direction or with my knowledge.

b. Has Mr. Watt or Mr. Gant ever cootacted you regarding the Asheville area
station application rlled by Mr. Watt and several of his associates? If so, when, and
what was the nature of that communication?

I have never received any contact from Congressman Watt or Mr. GaDt regarding the
Biltmore Forest proceeding, either directly or through intermediaries. Indeed, I was not
even aware that Mr. Watt or his associates bad any interest in the Biltmore Forest proceeding
UDtil I read an article about the proceecljng in the May S, 1997 edition of Media Week. a
trade publication. This occurred well after the Commission decisioDS in the case.

c. Were you ever contacted on this case by FCC ChaIrman Re[e]d Hundt, or by
Blair LevinD 00 his staff? If so, please describe fully the nature and substance of any
such contacts. Also, do you know If Mr. Levinl] knows Congressman Watt?

I have never discussed this case with Chairman Hundt. The first time I discussed this
case with Mr. ~vin was in June, 1997, after I read an article about the case in the May S,
1997 edition of Media Week. We discussed many significant inaccuracies in the article and
made plans to direct FCC staff to call the Media Week reporter to alert her about the
inaccuracies in the article. I do not know whether Mr. ~vin knows Congresman Watt.

The extent of my involvement in the BUtmore Forest pl'Oceecljng has been to provide
legal advice to the Commissioners. The FCC's Office of Geueral Counsel analyzed the legal
issues involved in the case 8Dd advised the Commissioners on the legal risks involved in the
course of action recommended by the Chief of the FCC's Mass Media Bureau. I accepted
the legal analysis presented to me by the FCC's career staff.

d. Please provide this ~mmltteewith a copy of any case summary or
recommendation that was represented by your Office to the Commission for Its
eoDSlderation prior to the Commission's vote on-Its opinion and order adopted
November 7, ms that reversed the Commission's staff and rescinded the station
construction permit that had been Issued to the Lee family (Orlon Communications).

Memoranda provided by the FCC staff to the Commissioners are privileged
communications under the Commission's roles. I do not have authorization to release the
documents that you have requested. To assist you in your review of this case, however, I

3



can describe the documents that fall within the scope of your request. I am aware of two
such documents, each of which was sent to the Commissioners by the Chief of the Mass
Media Bureau. '!be Office of General Counsel did not send any independent
recommendations to the Commissioners regarding this case.

On August 21, 1995, the Chief of the Mass Media Bureau sent a memorandum to the
Commissioners recommending that the Commission overturn the Bureau's prior decision
permitting Mr. Lee's company to retain the construction permit for the PM station. I
"noted" this memorandum. as Generai Counsel, which indicates that I agreed with the
Bureau's analysis in the memorandum. regarding litigation risks. The memorandum states
that there would be substantial litigation risks on appeal if the Commission did not rescind
the construction permit held by Mr. Lee's company as requested by the other applicants.
The Commission unanimously adopted the Bureau's recommendation.

The second document is a memorandum dated July 18, 1996 to the Commissioners
from the Chief of the Mass Media Bureau recommending that the Commission affirm its
unanimous November, 1995 order. This recommendation led. to an October, 1996
unanimous order by the Commission affirming its prior order. I also "noted" this
memorandum. from the BUreau Chief, which again indicated that the General Counsel
concurred with the Bureau's assessment that the Commission would be exposed to greater
litigation risk by permitting Mr. Lee's company to retain the construction permit than it
would by granting the petition of the competing applicants.

These are the only staff recommendations, summaries or other memoranda to the
Commission regarding this matter of which I am aware. In February, 1997, the D.C.
Circuit (Judges Ginsburg, Sentelle and Henderson) denied. a request by Orion to stay the
Commission's decision in the Biltmore Forest proceeding. The court heard oral argument in
September, 1997, and the matter is pending before the court.

.'.:. 4



Helms vows to block
FCC nomination
THE AssoclAT€DPR~

An Asheville broadcaster will get
back on the air if Sen. Jeslie Helms,
R·N.C.. has his way.

Helms has vowed to keep William
KeDDard from becomini the new
chainnan of the F~~ Cnnununi·
cations CommiliSion unlhli Kennard
helps broadcaster Zeb Lee get the
new FM radio IiCet1lie he's been
seeking for the last decade.
Th~ Senate Commerce Commit

tee is expected to vote on Ken·
nard'!; nominuion and those of
three FCC commissioners today.
As a senator, H~lm!l can put a hold
on any nominee's confirmation and
hac; shown repeatedly he's willing
to do so. Most recenu\". he refused
to hold confirmation 'hearings for
William Weld's nomination il!I am
bassador to Mexico.

On Monday. Kennard iient Helms
a written explanation of why the
Lee family lost its eUort to run t..he
new 96.5 FM. Kennard now works
as the FCCI' general .:oumel and
helped make th~ dedsion that took
lee off the air.

The Lee family argued they wun
the right to a new !\t;ltion in 1990

and tite FCC then reversed l'UUrse
and kicked it off the air this June in
favor of a group of investors that
included Rep. Mel Watt, D-N.C.

-fm certainly IfItefW for any
help anybody wants to bestow IJPl?D
us." Brian Lee, Zeb Lt!e's son and a
station manager. said of any poli~

ticking ror the family's cause.
~We've been feeling pretty belea
guered for the last 10¥, years."

But an attorney for the investor
j(I'OUp the FCC ultimately ctlose
said Helms' pressure on Kennard
may hurt the Lee family's cause.

-r0 bring Mr. KelUW'd into this
- to use his nomination as lever-
age - is wrona: said lawyer S~
phen Yelverton. "Now if the FCC
changes its decision. their motive
would be suspect,·

Helm:i' office pve a list of seven
qucslicms for Kennard to answer
about his office's handling of the
AsheviUe case. The lOYemment
sanctioned license - which Watt's
iI"0UP is now operating under the
name Biltmore FOl'Clll Radio Inc.
- is worth an estimated $3 million
to $6 million.
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i&J.m.g ma.y tie up nomination
;overAsheville license decision

FC.c nominee,
Helms face off
over licensee

FCC
. CDftClnued from pap Ie

caD put a .hold on any DOmin..'.
confirmanon.

''To brinl Mr. Kennard Into
this - to use his noadDatiOn ..
IIMll'ap - iswranc."Ald.lawyer
FCC"_~·b·~iOn."~
motlYe would be auapecL"

Helllll' offtcepwau.t......
queldDDS for KImDUd to~r

"about tda afftce'. band1iDl of the
AatwvW. cue. The~.
• ane::tioned licenae - whlcli
Watt', I"NP ill DOW gperatiDI

. under the nune Bbmaore Forest
. Radlo Iftc. - is VIOrtb aD eItI:....s S3 to $8 million.

Kennard ncumed tour_~
of aIIIW'efS Monday, explaiDillg
tluI: the FCC ....,.. pI'OIIIIHd die
1Ma • permanent liemae. He IIllcS
Lae'. ,roup may have beeD
J\l~ the mOlt experienced ancl
.thul the top c:holc:c In 1990. but a
1883 fllderal court naliDI ttlr8w
out u unfair· the ClGIIUIIiuion's

I lItandarda for maIIbII that and
other 1icenainI decilliOna.

But Stew Leckar, an attorney
for the Lees. IBid the court rulinc
clldn't force the FCC to IIWttch ita
COWH - only to l"IlYlew ira dad-

.101......... __•

alonl OIl new JIMIr'IIa. H. cu.
ap".d with Yelverton that
Hel....' p..-1Un! would lud to an
unf.lr clec3km.

·'Kennanl·wauld. be nptiIl a
wrog _ nat JUit tor the r.:
'amUy but for ...... be laid.
"!t'. Wl'DIlI to haw people lDveIrt
,..,. Of their life aad haft rel1ed
- •••1.- ~ e
the fruita of their labon lIIJ8tched
awaX by arbltrlIty decialon-mak·

~...nud dedin_ comment,
but lef..-recl quellionl to hlI wrtt--"-.at.

By advucatl1al far the1.- fam-
~. It..II tD tbe unURal pa.i·
lion or lobbytnc ....... the mon
etary Inte,,, of a fe1IcJw Con
...... member hili Narth CaJ'o.
Unto Watt lIlWIted WIIb Ieveral
Cher10rte law~ at FIQU"
aan, ltein, Watt, Wallu pel M·
!Un' 1ft,~ IP'OUP apply
IDI furtbe.mticml1einle 1ft 1887.
befOf't he wu elected to Con
1Nt... The poup laUD' merpd
with three atMn to bec:ome the
BU~Fonat~.

Wm .... out Of tile country on
a conlrtalcmal trip Monday and
COUldn't be ""'dMdfor CDlDIII8Ilt.
In ttMt put, he ... A1d be 11
mer,,, an mv-tor who _)'II
away from the da,-la-day bUll.
n•• Of the .ration.
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The Lee8~·;the 'Other"

eompauiel agreed' aid' a'8t&tiOn
.they ~t1y own. WZRQ. took
ewer the frequeney temporarily
June!. .'

Kennard IIlc1 & apoke8man
could not be read\eCS far comment
Tuesday.

A Weal1iDgton, D.c., ~,ey
lor the COIDPGdes eompetDJa-~
the Lea for conuool of the station
aid anythlnr KeDnard'did far the
Lea would be immecii*ly r.\J&o

~~ subject to a cowt ~biIl-

-rma whole' thing bas gotten
oat or cosd:roL Ie. bceDpolitic:bled
ad the proceiS has heeD tainted
and eonupted," laid attorney SW>
phen Yelverton.

Brian Lee. WZI:.S's station
manapr, Slid Kezmatd should~
eoDlidP.l' earlier FCC aetions. ,

"There'. bMn & crcat IDjuattce
perpetrated on me and my family
and our employees and the people
'Of Asheville. Anythinr (Kennard)
eou1d. do to right that we WO\1ld
welcome."

Sen. -HelmsappU~
pressure to ti:elp::WZ~-

., Min Barrett·
IT."WIIlITIiR '" ; ." ".

I VA~ Jesee Helma iI~~~"
I mg. to pt local broadeaater zeb

ILee IDd his 1'OCk mU8le. statioD
bIclcon the air.reportedJr threat
'eDiq'to bloclta.vote on a CliDton
Ad!DiDiatzoatio. nomiDatiou unlea
.the~he1Pa.~.

The -DOIDiDet fa Wi1Jiam x...
JW'd, who would become chairman
ot the· ·Federal Coll1lrllmicationa
ConurdaafIJJl. Kennard is eurrently
th. FCC. p12eraJ CiOU.QHJ -m
other wordlI, itachietJawyer -ad
.~ in deeiIicmi' ·that
helped remove Lee's Wzts;F!4
from Jocal ai:n\'aVeI in June.' .' .

Helma has vowed fA) keep~
nard from becoming ~ ""00;
l'.hait'llWl without lome actioa '.b1 .
Kennard reprdinr the Lee ease,
the Associated. Press reported
Tuesday.

A. a aena~t Helms can 'puti
hold on anr nomin...e's eonfj~.

tion~ Sueh holds Qn last 1ncfeft
nilMJy aad ean be broken at tlle
diseretion of the Senate ~Ority
leader. •

I
A COIDpWly owned by Lee and

his ftmily and four other compa
nies have been fighting for tontrol

. of the rJeht to broIdt'JtJlt on the
96.6 FM frequency for more than
10 years. '!be FCC at first chose
the Lees II the most qualified apo
plic:anta, then Invited all the appU
eants to operam on the frequency
jointly after an appellate court
struck doWD the FCC', JDethod of
clJooeUIg among applieantA. ;
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Helms convinces· riew~ FCC,'h'ead
. . -. '. ~." .' . . . . . . ',' .

to ,work 00: WZLS radio case
, ..

..
. '; IJ Mutl~. likely could. not promise to put 'FOOI method· ofehoosing' among

, ,.,AFFWFITIiR WZLS hIS OIl the •• m. opticma, :eompetIng.app1icaDt& The FCC hu
'The u.s. SeDate approved Wi}. in bandDDg the mattB eould be eon- '118ft!' adopted anew method. and It

Bam Kemwd u ebairmanof· the atniDed by a 'later pve temporary rights ,totbe
Federi1, Comnumieatiol1s Commis- p8ndmg court 96.6 frequeney'to a eoasOriium of
'Iio!to~ a 99-1 vote Wednesday after dedston, IiId four c:ompa.niea competmg .mst
he agreed to atteqJt to resolve a q,aet!oDI JteD.. Lee. .". ..
~ over a radio frequency 1IeI'f- ' ,DIl'd prapoIIeI That group eurrently operata
iDg the Asheville area. , ~ have to be WZRQ-FM on the~cy.

, UA Sea. Jesse Helma; R-N.C., '1pPI"OVed by at Aeeording to Helms. Kennard
told the Senate Kennard had Jiven JeMt two other baa aid. "be will,(wifbin statute and
HebDa hJa· "voluntary usurance FCC eommiJt.. regu)atioD) work in good faith with
that he 1ril1 work with me on the 1ioDerI., me to ftlI01ve the problems the
Zeb Lee eue,." The FCC foreed I 'l'heFCC,had (l998)deeisioneaued."

, roeklDlllie - ltItton WLZS-FM, ortgina11J ebo- AbwtZ6 or'80"other eases were
~ by Lee anci'hisfamnJ, oft the .......:.......,;... leD Lee'. tamilr .. affected bt,the 1993,'deciiiiQiJ.
airiD June foDowiDg a~71ega1' . -. - company u the 1teJmard'a aiIiOrmees' ~.
battle. . ' '". : ' .': 1DOIt4adfled'1pP1ieut. But a1993 ,melDhe~aitempt to fIDeI •~
·t 'Xennard apparently did not and~ eoart dedslon. atraek clown toy • Sa was em pagelS
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uon, IIlQ Re1DII aide Wayne=BoyJel.

~.ear1lerT;-~"=
!"" FCC to award broMcut.... to
7' the IzfcheIt bidder. But Helma ob
.. ~ tamed a letter tram bl11 author u.s.
::: Sen. John JrlcCIfn. &-Artz., laying
-'. the legIaIatlon doeI DOt require III
:.:. audion in old eaI8I lID Lee'L
..... Kesmard had aid euler he ln
_~. terpreta the law • giving the FCC
, the option of ho1cIlDc an auctionI in
: old caleS, but doea DOt maodate

. them.
Jut how the matter Ja molved

." will depend in larp part OIl how the

..' DlatrIct.of ColumbIa U.s. Court of
.' Appeals decides III appeal Lee'•

. : colDJlllDY has made of the FCC ac
e' tlcms. Boyles aid.
'. The eourt. beard oral argu
. menta in the cue last month but
. - hunot issued adeelslon.
~7 Kennard,. the FCCI firIt blaek

ehairman, and three other new com- .
.-' missioners now have the daunting
~.~ task of giving A:mericiDi the wider
.~ .molee of telephone and cable teJevj.
.. lion IeI'\'ieee promised in • 1996 law
~: deregulating the indua1l'y.

r "I will eontIDue the FCC's ef·
torts to replace regulation with

.'. eompetittoh and to hasten the deliv
· ery ofmany new teIecommuniatioM

.: aervice8 to the pubHc." Kennard
· laid in a statement after the vote.
. ' "In doing 10 we wfi1 strive to Pro
· vide quality telecommunications

::. aervieea at the beat priee to Amen-
" can consumers." .
.• On Tuesday, the Seuate ap-

proved three new cotmnisaiODers to
the five-member pille!: RepubUcana
Harold Fureh~Roth and Mi-

~.- cbael Powell and Democrat GlorIa
Tristanl

(. They join holcfover eommiuion-
er Susan Nea,. Demoerat.

All four iDc:omiDc members will
lOOn take of!iele bat • IIpedftc date

.: bas not been let, FCC omdaIs aid.

., At &Date. heIrfDat imraJ
. weeks ago, Kemwd and the' three
~, other iDeomiDg NmlIDIlIiOnera aaId .
., they waat to ..-d' the IDIlI-Iike

pace of local- phone and cable com.-
.. petition to ofrerCUltomenr1he ame

wide choices they noW have in long
distance. But they didD'i ay.how
they would aeeompliab that..

Loeal aDd ~-dIItanee campa
... other'niea,~'want to eat ~. ~
... • UWllnetS, aeeae one lDOther i

of t.I7inI, to foreataD,,=__.\
~:Cable companiea.WhIdi ' .. had
~ offered • crind VIilonof" " 1
~ loeal phoae Iel'Vicea on a wide
,Ipread bulB,' have IICa1ed back
.. pli.Da. Conareu bIamea .~. FCC
, for beirlg' too' reguJat.ory. The FCC

. ~.. eompaniea for litigating
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.JESSE 1;4;l.MS
NORn4 C~OU,...

'lanittd ~tat£5 ~mat[
WASH1NGTOh. DC 2QS1()0.3301

Novemb~r 20, 1997

The Honorable Bob Smith, Chainnan
The Honorable Harry Reid, Vice-Chairman
Senate Select Committee on. Ethics
202 Hart Senate Office Building
Washington, D.C. 20510

Dear Messrs. Chainnan and Vice-Chairman:

I am grateful for the opportunity to respond to the complaint filed on behalf
ofBiltmore Forest Radio, Inc. The complaint alleges that I violated, among other
things, Senate Rule XLnI by making improper ex parte communications with the
Federal Communications Commission.

Senate Rule XLm addresses actions Senators and their staffs may properly
take to assist their constituents, who, as you know. have a First Amendment right
lito petition the government for a redress of grievances. II

Recognizing that constituents often tum to their elected representatives to
assist them in exercising this right, the 'e at p.223, further
states that "[r]esponding to inquiries of petitionel:'s and assisting them before
executive or independent government offlcials and agencies is an appropriate
exercise of the representational function of each Member of Congress I as well as
an important function of congressional oversight. II Indeed, in his 1954 book,
Ethics jn Government, Senator Paul Douglas noted that it ~s a legislator's
ob-U'l;ation. t9 wQrk to correct iniustices by public agencies._3.nd ofticials.

Last year I received several letters from constituents concerning the FCC:s
process of awarding broadcast licenses in the wake of the U.S. Court of Appeals'
Bechtel decision. I forwarded some of the letters to the FCC and asked that the
agency respond to their concerns. Senate Rule XLIIl2.(a) explicitly states that a
Member of the Senate may communicate with an executive agency to "request
information or a status report." Clearly, these communications lie within conduct

---------------------------.. _ .. ---------------------------------------------------------------------
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allowed by Rule XLill.

Rule XLill also states that a Senator "may communicate with an executive
or independent government official or agency on~ matter" to, among other
things, "express judgments" or "eall for reconsideration ofan administrative
response which the Member believes is not reasonably supponed by statutes,
regulations or considerations of equity or public policy. /I That's precisely what
Senator Faircloth and I did in our October 22, 1996 letter to then~FCC Chairman
Reed E. Hundt: We expressed our judgment that the FCC's decision to revoke
WZLS's license - and all other similarly situated and aggrieved stations' licenses
- was unjustifiable and ought to be reconsidered.

Indeed~ the current FCC Chainnan apP310ently agreed with us when, in
response to questions submitted to him on my behalfby Senator Bums before his
confirmation, Mr. Kennard stated: "1 do believe that the~ decision has
caused unfaimess to many applican~ who have had further processing of their
applications delayed and, as a result of that court decision, will necessarily have
their applications processed under new procedures. I am quite sympathetic to
their predicament."

Irrespective of the merits ofthe FCC's actions in response to the~
case, there clearly are serious questions of inequitable treatment of my
constituents and others. For that reason, and pursuant to Rule XLIII, Senator
Faircloth and I 'Mote the aforementioned October 22, 1996 letter to the FCCo

The complaint further alleges that I acted improperly by raising the issue of
license allocation in light of the Be'btrl decision in the context of the
confirmation of William Kermard to be Chairman of the Federal Communications
Commission. Notwithstanding Mr. Kennard~s prior recusal from this case on July
15, 1997, the basis of this complaint amounts to little more than mec.:a
characterizations of my conduct.

Aft~r his recusal from the \VZLS maner, and before his confinnation, I met

-----------------------------------------------------------------_.-- ...... _-----------------------------
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with Mr, Kennard to discuss, among other things, the difficulties of implementing
the Becht~ldecision. I appreciated Mr. KennardJs candor; and on the Senate floor
I announced that I would vote for his conftm1ation., stating III have been given
assurances satisfactory to me by Mr. Kennard that he will, within statute and
regulation, work in good faith with me and others to resolve the problems
associated with the~ decision."

At no point, either publicly or in my private conversations with Mr.
Kennard, did I state that my support for his nomination depended on the outcome
ofany specific adjudication. Instead, I sought clarification and acknowledgment
ofthe public policy issues raised by implementation of the Bechtel decision, a
matter of great importance to not only one of my constituents; but to all those
similarly situated. .

In sum, I believe that my actions regarding this matter wel'e well within the
confines ofRule XLill of the Senate, and I unequivocally deny all"allegations of
impropriety made against me by the "complainant,

Sincerely,

JESSE HELMS:jb

---------.. _--------------_ ... ----------------------------------------------------------------------
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Commissioner Susan Ness, the only incumbent on
the five-member FCC, said she is concerned that
auctions, while quick and efficient, ignore the equities
that already exist in some of these outstanding radio
license cases, including Lee's..
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